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INTRODUCTION 

Chapter 121 of the Wisconsin Statutes requires school districts like Defendant 

Madison Metropolitan School District (“the District” or “MMSD”) to provide and fund 

transportation services to both public and private-school students in their 

boundaries, with “reasonable uniformity” in the transportation offered.  As one would 

expect, the District provides busing to its own students that drops them off 

reasonably before the start of their school day.  Yet, despite its plain statutory 

obligations, the District has adamantly refused to provide similar busing for the 

upcoming 2020–21 term to the students of St. Maria Goretti School—a private, 

Catholic school located in the District.1  Instead, the District has repeatedly informed 

St. Maria Goretti that it would only provide and fund busing that drops off its 

students 70 minutes after its current start time.  So, the District is forcing St. Maria 

Goretti to substantially change its start and end times to receive busing, devastating 

almost every aspect of the school, including its Catholic mission; or to accept 

manifestly inadequate services that drops off its students well after the beginning of 

the school day; or to pay for busing services itself, despite the substantial burden that 

this would impose.  This unequal, unjust treatment violates Chapter 121.  And since 

the 2020–21 term is fast approaching, immediate relief from this Court, ordering the 

District to provide busing to St. Maria Goretti for this term, is warranted. 

 
1 Plaintiff “St. Maria Goretti Congregation” operates as “St. Maria Goretti Catholic 

Church” and also operates St. Maria Goretti School.  This Brief refers to “St. Maria Goretti 

Catholic Church” as “St. Maria Goretti Church,” and to the church and school collectively as 

“St. Maria Goretti,” unless context requires otherwise. 

Case 2020CV001045 Document 16 Filed 05-15-2020 Page 3 of 50



 

- 2 - 

STATEMENT 

This case involves the District’s refusal to fulfill its statutory obligations to 

provide and fund school transportation services to St. Maria Goretti’s students, as 

plainly required by Chapter 121.  What follows is an overview of Chapter 121’s 

comprehensive regulation of a school district’s transportation duties to both public 

and private-school students, and then a summary of the current dispute between the 

District and St. Maria Goretti. 

A. Legal Background 

1. Chapter 121 generally imposes a state-law obligation on Wisconsin’s school 

districts to “provide transportation to and from public school for all [public-school] 

pupils” in their boundaries, Wis. Stat. § 121.54(2)(a), and to provide transportation 

“to and from the [private] school . . . for each pupil . . . who attends . . . private school” 

in their boundaries, Wis. Stat. § 121.54(2)(b)1; see St. John Vianney Sch. v. Bd. of 

Educ., 114 Wis. 2d 140, 147, 336 N.W.2d 387 (Ct. App. 1983).  These obligations 

extend to public or private-school students who live two miles or more from their 

respective schools.  Wis. Stat. § 121.54(2)(a), (b)(1); see Cartwright v. Sharpe, 40 Wis. 

2d 494, 506, 162 N.W.2d 5 (1968). 

If, however, a school district “contains all or part of a 1st, 2nd or 3rd class city 

with a population exceeding 40,000” and has “transportation for pupils [ ] available 

through a common carrier of passengers,” then the school district qualifies as a so-

called “city option” school district, which does not have the automatic state-law 

obligation to transport any students to school.  Wis. Stat. § 121.54(1)(a), (c).  Instead, 
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these city-option districts may voluntarily “elect[ ]” to “provide transportation” to all 

students, or only to particular classes of students, or to no students at all.  See Wis. 

Stat. § 121.54(1)(b); Wis. Stat. § 121.54(2)(c) (providing that city-option districts may 

elect to “provide[ ]” transportation “for all or some of the pupils”); St. John Vianney 

Sch., 114 Wis. 2d at 147–50; see also Wis. Dep’t Pub. Instr., Transportation to Public 

Schools - General Information.2  If a city-option district does elect to provide any 

transportation, however, it must then comply with various obligations throughout 

Chapter 121, including the core obligation to provide “reasonable uniformity in the 

transportation furnished to the pupils, whether they attend public or private schools.”  

Wis. Stat. § 121.54(1)(b); see State ex rel. Vanko v. Kahl, 52 Wis. 2d 206, 217, 188 

N.W.2d 460 (1971) (describing the reasonable-uniformity doctrine as a “legislatively 

established lighthouse” for interpreting Chapter 121); accord Hahner v. Bd. of Ed., 

89 Wis. 2d 180, 190, 278 N.W.2d 474 (Ct. App. 1979) (similar).  So, for example, a city-

option district could elect to provide transportation only to students in first through 

fifth grade, so long as it provided “reasonable uniformity” in transportation to public 

and private students in those grades. 

Chapter 121 authorizes five transportation methods for districts to satisfy 

their transportation obligations.  Wis. Stat. § 121.55(1)(a)–(e); see St. John Vianney 

Sch., 114 Wis. 2d at 155 (authorizing combinations of methods).  Most well-known, 

 
2 Available at https://dpi.wi.gov/sms/transportation/public-school-information (all 

websites last visited May 15, 2020).  This Court may take judicial notice of facts within 

government websites.  See Johns v. State, 14 Wis. 2d 119, 125, 109 N.W.2d 490 (1961) (taking 

judicial notice of government records); Wis. Stat. § 902.01(2)(b). 
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the district may transport students via traditional yellow-bus service either by 

“contract[ing] with a common carrier,” Wis. Stat. § 121.55(1)(a), or by “purchas[ing] 

and operat[ing]” such buses themselves, Wis. Stat. § 121.55(1)(e).3 

Any school district that provides transportation to students—whether a city-

option district or a non-city-option district—has the further obligation to “make and 

be responsible for all necessary provisions for the transportation of pupils, including 

establishment, administration and scheduling of school bus routes.”  Wis. Stat. 

§ 121.56.  When making these necessary provisions, school districts may only 

consider “the safety and welfare of the pupils” and not other considerations like cost.  

Id.; see Cartwright, 40 Wis. 2d at 506; Hahner, 89 Wis. 2d at 191–93; see generally 

Wis. Const. art. I, § 23.  However, to assist the school districts in making these 

provisions for private-school students, Chapter 121 requires private schools to 

“supply all necessary information and reports” related to the transportation of their 

students “upon the request of the public school officials.”  Wis. Stat. § 121.56. 

2. The “cost of providing transportation” of students falls squarely on the school 

districts themselves, including city-option districts that provide transportation, such 

that “no part of such cost may be charged to the pupils or their parents or guardians.”  

 
3 The full list of available transportation methods for districts is as follows: (1) they 

may “contract with a common carrier, a taxi company or other parties”; (2) they may “contract 

with the parent or guardian of the pupil to be transported [which contracts the parents may 

refuse, Wis. Admin. Code § PI 7.04(1)]”; (3) they may “contract with another school board, 

board of control of a cooperative educational service agency or the proper officials of any 

private school or private school association”; (4) they may enter into a “contract between 2 or 

more school boards and an individual or a common carrier”; and (5) they may “purchase and 

operat[e] . . . a motor vehicle” on their own.  Wis. Stat. § 121.55(1)(a)–(e).   
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Wis. Stat. § 121.54(8)(a).  That said, Chapter 121 contains multiple cost-control 

provisions for districts to utilize.   

For city-option districts, as already noted, they may elect to provide 

transportation to specific grade levels only—such as first through fifth grade—

thereby saving on transportation expenses.  See Wis. Stat. § 121.54(1)(b), (2)(c); Wis. 

Dep’t Pub. Instr., Transportation to Public Schools - General Information, supra; see 

generally Cartwright, 40 Wis. 2d at 509–10 (noting that the “[t]ransportation” budget 

“item” for city-option districts is “permissible but not required”). 

For non-city-option districts, Chapter 121 authorizes an additional means of 

transporting private-school students when costs become prohibitive.  Specifically, if 

“the estimated cost of transporting a [private-school] pupil under s. 121.54(2)(b)1. is 

more than 1.5 times the school district’s average cost per pupil for bus transportation 

in the previous year,” then the non-city-option district may satisfy its transportation 

obligation to the private-school student by “offering to contract with the parent or 

guardian of the pupil.”  Wis. Stat. § 121.55(3)(a).  That contract would pay the parent 

or guardian a specified sum of money to transport the child by other means.  See id.  

But “[i]f the parent or guardian [of a private-school student] rejects a properly offered 

contract” under Section 121.55(3), then the district “is not obligated to provide 

transportation for the pupil.”  Wis. Admin. Code § PI 7.05(5). 

And for all school districts, Chapter 121 authorizes the State to pay 

transportation aid to offset costs.  Wis. Stat. § 121.58(2)(a).  That aid is increased for 

districts with “higher per pupil transportation costs when compared to the statewide 
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average per pupil transportation costs.”  Wis. Dep’t Pub. Instr., High Cost Pupil 

Transportation Aid;4 Wis. Stat. § 121.59.  Importantly, “[n]o state aid of any kind may 

be paid to a school district . . . which willfully or negligently fails to transport all 

pupils for whom transportation is required under s. 121.54.”  Wis. Stat. 

§ 121.58(2)(am).5 

3. Finally, Chapter 121 includes various deadlines to ensure that the districts 

successfully meet their transportation obligations to private schools under this 

Chapter. 

With non-city-option districts that transport private-school students, “each 

private school” within the district “shall notify” the district by “May 15” of each year 

with “the names, grade levels and locations of all pupils, if any, eligible to have 

transportation provided by such [district]” for the upcoming term.  Wis. Stat. 

§ 121.54(2)(b)4.  Additionally, if the non-city-option district wishes to offer contracts 

under Section 121.55(3) to fulfill its transportation obligations, Chapter 121 requires 

that the district notify the parents or guardians of the student “at least 30 days before 

the commencement of the school term of the public school district.”  Wis. Stat. 

§ 121.55(3)(c). 

 
4 Available at https://dpi.wi.gov/sfs/aid/categorical/high-cost-pupil-transportation-aid. 

5 The State has announced that “[a]ll 2019–20 state aids . . . will be paid in full as 

scheduled,” which appears to include state transportation aid for the 2019–20 term, although 

districts are no longer transporting students to and from school because of the COVID-19 

pandemic.  See Wis. Dep’t Pub. Inst., SFS COVID-19 Update #3 (March 24, 2020), 

https://dpi.wi.gov/sfs/sfs-covid-19-update-3 (providing link to “DPI School Finance FAQ” 

document, with quoted material on p. 15 of the linked document). 
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For city-option districts that transport private-school students, Chapter 121 

simply imposes the general obligation to “supply all necessary information and 

reports” related to the transportation of students “upon the request of the public 

school officials,” a provision already referenced above.  Wis. Stat. § 121.56.  No other 

specific statutory deadlines are imposed. 

B. Factual Background 

1. St. Maria Goretti Church And St. Maria Goretti School 

St. Maria Goretti Church is a Roman Catholic church within the Diocese of 

Madison (hereinafter “the Diocese”).  Affidavit of Fr. Scott Emerson (“Fr. Emerson 

Aff.”) ¶ 4.  As part of its “teaching ministry”—that is, as part of its Catholic religious 

mission—St. Maria Goretti Church operates St. Maria Goretti School.  Affidavit of 

Kevin M. LeRoy (“LeRoy Aff.”) Ex. 1 at 1 (St. Maria Goretti Catholic Church, Mission 

& History); Fr. Emerson Aff. ¶ 3; see Pope Paul VI, Gravissimum Educationis § 8 

(October 28, 1965).6  The school enrolls students in first through eighth grade, as well 

as kindergarten, and currently has approximately 400 students.  Fr. Emerson 

Aff. ¶ 8.  St. Maria Goretti School’s daily start time is 7:40 a.m., and its end time is 

2:40 p.m.  Fr. Emerson Aff. ¶ 9.  The school begins and ends its year one week before 

the public schools in the District and aligns its weeklong Spring Break with the 

District’s schools’ Spring Break.  Fr. Emerson Aff. ¶ 11.  For the upcoming 2020–21 

 
6 Available at http://www.vatican.va/archive/hist_councils/ii_vatican_council/docu 

ments/vat-ii_decl_19651028_gravissimum-educationis_en.html. 
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school year, St. Maria Goretti will begin classes on August 27, 2020, and end on June 

3, 2021.  Fr. Emerson Aff. ¶ 10. 

St. Maria Goretti School has a Catholic mission and offers a high-quality, faith-

filled education for each student, specifically incorporating the teachings and 

practices of Catholicism.  See Fr. Emerson Aff. ¶ 13.  A few of St. Maria Goretti’s 

Catholic practices, all of which are core to its Catholic mission, are particularly 

relevant to this case. 

First, St. Maria Goretti begins the school day with Mass at 8:00 a.m. three days 

a week, with students participating as congregants, altar servers, choir members, 

readers of Scripture, and gift bearers.  Fr. Emerson Aff. ¶ 14a.  The 8:00 a.m. timing 

allows families and the parish community to worship together with the students, 

while also ensuring that St. Maria Goretti may use its church building for other 

essential events throughout the day, like adoration of the Eucharist, confessions, 

funeral Masses, and altar-decoration activities.  Fr. Emerson Aff. ¶¶ 14a, 25a. 

Second, two nights each week, St. Maria Goretti’s school building is used for 

religious-education classes for children who do not attend Catholic school.  

Fr. Emerson Aff. ¶¶ 14b, 25b.  These class sessions currently begin at 4:00 p.m. and 

end at 7:30 p.m.  Fr. Emerson Aff. ¶ 25b. 

Third, on those same weeknights, the school building is used by St. Maria 

Goretti’s youth-ministry programs for middle and high-school students, which 

programs offer these students the opportunity to encounter Christ through prayer, 

the Sacraments, service, and peer community.  Fr. Emerson Aff. ¶ 14c.  These 
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programs begin at 6:30 p.m., which affords students the time to return home from 

school, complete their homework, and eat dinner with their families before attending 

the programs.  Fr. Emerson Aff. ¶¶ 14c, 25c. 

Other aspects of St. Maria Goretti’s operations are also relevant here.  

St. Maria Goretti structures the school day for its elementary-school and middle-

school students differently to accommodate these students’ different high-

performance times, Affidavit of Liz Young (“Young Aff.”) ¶¶ 4–6: In St. Maria 

Goretti’s experience, elementary-school children, in general, perform better earlier in 

the day, thus the school teaches its elementary-school students their “core” subject 

areas at that time to utilize these students’ high-productive time.  Young Aff. ¶ 5.  

With its middle-school students, St. Maria Goretti takes the opposite teaching 

approach, teaching these students’ their core subject areas later in the day, which 

accommodates these students’ tendency to be more alert during that time.  Young 

Aff. ¶ 6.  Next, St. Maria Goretti has an early childhood program for three- to four-

year-old children, which is attended mostly by children who have siblings in other 

grades at St. Maria Goretti.  Fr. Emerson Aff. ¶¶ 15b, 25f.  Further, to serve lunch to 

its school students, St. Maria Goretti relies on five volunteer family members, who 

often volunteer their time during their own lunch hour provided by their employers.  

Fr. Emerson Aff. ¶¶ 15c, 25g.  And, like many schools, St. Maria Goretti has a large 

sports program for students in fifth through eighth grade, including fall, winter, and 

spring sports.  Fr. Emerson Aff. ¶¶ 15a, 25e.  These teams practice twice each week 
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during their respective seasons, with practices for the teams occurring anywhere from 

3:00 p.m. to no later than 8:30 p.m.  Fr. Emerson Aff. ¶ 25e. 

Finally, two individuals associated with St. Maria Goretti are particularly 

involved in this case.  First is Fr. Scott Emerson, an ordained priest of the Catholic 

Church, who serves as the head of both St. Maria Goretti Church and St. Maria 

Goretti School.  Fr. Emerson Aff. ¶¶ 1–2, 7.  And second is Michael Lancaster, the 

Superintendent of Catholic Schools for the Diocese of Madison.  Affidavit of Michael 

Lancaster (“Lancaster Aff.”) ¶ 1.  In this role, Superintendent Lancaster heads the 

Diocese’s efforts to support all Catholic schools within its boundaries, including 

St. Maria Goretti School.  Lancaster Aff. ¶ 3.  This includes, among other things, 

assisting these schools with coordinating the transportation provided by the District.  

Lancaster Aff. ¶ 3. 

2. The Madison Metropolitan School District And Its Election To 

Provide Transportation Services Under Chapter 121 

The Madison Metropolitan School District is the second largest school district 

in Wisconsin, with the responsibility to administer 52 schools that are attended by 

over 27,000 students.  MMSD, About the Madison Metropolitan School District.7  The 

District “covers approximately 74 square miles” and includes “all or part of the cities 

of Madison and Fitchburg,” as well as additional villages and towns.  Id.8 

 
7 Available at https://www.madison.k12.wi.us/about. 

8 The District is classified as a “unified” school district under Wisconsin law.  See 

MMSD, Policies and Procedures § 1171(2) (rev. May 21, 2018), https://go.boarddocs.com/wi/ 

mmsd/Board.nsf/goto?open&id=9FT2577C4A19; see Wis. Stat. § 115.01(3) (listing different 
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The District is a city-option district under Chapter 121 that has elected to 

provide transportation under this Chapter to certain students, publishing that 

election in Section 5111 of its Policies and Procedures,9 see LeRoy Aff. Ex. 2 

(reproducing MMSD, Policies and Procedures § 5111 (rev. Jan. 13, 2003)),10 and on 

its public website, see MMSD, Eligibility;11 MMSD, Frequently Asked Questions -

School Start/Dismissal Times.12 

  For both “public school students” and “students who attend private schools or 

parochial schools,” Section 5111 states that the District will provide transportation 

for those “in grades kindergarten through five” if, as relevant here, the “distance 

between the student’s residence and the school s/he attends exceeds 1-1/2 miles.”  

LeRoy Aff. Ex. 2 (MMSD, Policies and Procedures § 5111).  Additionally, for public-

school students in sixth through eighth grade, the District’s public website states that 

it will offer similar busing services “beginning with the 2019–2020 school year.”  

MMSD, Eligibility, supra (explaining that such services will be “transition[ed]” in); 

 
types of school districts); see generally Wis. Stat. § 120.44 (provisions for “unified” school 

districts). 

9 The District qualifies as a city-option district under Chapter 121 because it contains 

“all or part” of the City of Madison, which is a “2nd . . . class city with a population exceeding 

40,000,” Wis. Stat. § 121.54(1)(c); see U.S. Census Bureau, QuickFacts, Madison city, 

Wisconsin https://www.census.gov/quickfacts/fact/table/madisoncitywisconsin/LND110210), 

and because it has “transportation for [ ] pupils [ ] available through a common carrier of 

passengers,” Wis. Stat. § 121.54(1)(c)—namely, the Metro Transit bus service, e.g., City of 

Madison, Metro Transit, https://www.cityofmadison.com/metro. 

10 Also available at https://go.boarddocs.com/wi/mmsd/Board.nsf/goto?open=&id= 

9G5G5H813D8C. 

11 Available at https://transportation.madison.k12.wi.us/eligibility. 

12 Available at https://www.madison.k12.wi.us/changing-start-times-FAQ. 
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see MMSD, Frequently Asked Questions - School Start/Dismissal Times, supra.  

Neither Section 5111 nor the District’s public website specifically provides for the 

transportation of private-school students in sixth through eighth grade, although 

such services would be required under Chapter 121.  See Wis. Stat. § 121.54(1)(b). 

The District transports its public-school students largely via traditional school 

buses, scheduling these bus routes to drop its students off at their respective public 

schools reasonably before the start of the school day.  See MMSD, Bus Routes (Always 

Subject to Change) (providing school-bus pick-up times for each school in the 

District);13 see LeRoy Aff. Ex. 3 (District’s list of all start and end times for its 

schools).14  Specifically, “[b]us drop off times are usually 15 minutes before the start 

time [of school], which is the time [that the District] expects students to be in their 

classrooms ready for instruction.”  MMSD, Frequently Asked Questions - School 

Start/Dismissal Times.15 

Given that the District has made the election to transport students, 

Chapter 121 imposes various transportation obligations on the District, as described 

above.  Supra pp. 2–7.  These obligations include the bedrock duty to ensure 

“reasonable uniformity in the transportation furnished to the pupils, whether they 

attend public or private schools,”  Wis. Stat. § 121.54(1)(b); Hahner, 89 Wis. 2d at 

190; to cover the cost of such transportation, Wis. Stat. § 121.54(8)(a); and to make 

 
13 Available at https://transportation.madison.k12.wi.us/bus-routes-always-subject-

change (see links to PDFs). 

14 Also available at https://www.madison.k12.wi.us/school-startdismissal-times. 

15 Available at https://www.madison.k12.wi.us/changing-start-times-FAQ. 
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“all necessary provisions for the transportation” of both public-school and private-

school students, considering only their “safety” and “welfare” in doing so, Wis. Stat. 

§ 121.56. 

3. The District’s History Of Providing Transportation For St. Maria 

Goretti’s Students Under Chapter 121, And Its Refusal To 

Provide Compliant Services For The 2020–21 Term 

Since St. Maria Goretti is located within the District, its students in 

kindergarten through eighth grade are entitled to receive transportation from the 

District if they live more than one-and-a-half miles away from the school, just like 

the District’s public-school students.  See Wis. Stat. § 121.54(1)(b); LeRoy Aff. Ex. 2 

(MMSD Policies and Procedures, § 5111); MMSD, Eligibility, supra; MMSD, 

Frequently Asked Questions - School Start/Dismissal Times, supra.16  Indeed, in the 

past the District has explicitly recognized that it “has an obligation under Wisconsin 

Statutes Section 121.54 to offer reasonably uniform transportation to private school 

students who reside within the district boundaries,” including St. Maria Goretti’s 

students.  See Lancaster Affidavit, Ex. 3 at 2 (transportation agreement dated April 

2014).  Consistent with its Chapter 121 obligations, the District has provided and 

funded transportation for St. Maria Goretti students since at least 1983 in the form 

 
16 As noted above, Section 5111 of the District’s policies and procedures states that 

the District provides school transportation to private school students in kindergarten 

through fifth grade.  Supra pp. 11–12.  However, the District has historically provided 

transportation to St. Maria Goretti students in sixth through eighth grade as well when 

busing capacity exists, Fr. Emerson Aff. ¶ 20, and the District has recently begun to provide 

busing to its own public-school students in sixth through eighth grade, supra pp. 11–12.  

Therefore, St. Maria Goretti expects that the District will to ensure that its sixth through 

eighth grade students continue to receive transportation, as state law would require.  See 

Fr. Emerson Aff. ¶ 20; Wis. Stat. § 121.54(1)(b). 
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of traditional yellow-bus service.  Affidavit of Sister Jacqueline Tierney ¶ 3.  As of the 

current 2019–20 term, the District provided four bus routes for St. Maria Goretti, and 

approximately 176 students were eligible to ride these routes, with about 132–140 

students regularly doing so.  Affidavit of Maria Dulli (“Dulli Aff.”) ¶¶ 5, 6; 

Fr. Emerson Aff. ¶ 30. 

The District’s history of compliance with Chapter 121 with respect to St. Maria 

Goretti ended in October 2018.  In that month, the District held a meeting with 

Superintendent Lancaster and the principals of all of the Catholic schools in the 

Madison area that receive busing services from the District,17 including St. Maria 

Goretti, in which the District disclosed its transportation plan for the 2020–21 term.  

Lancaster Aff. ¶¶ 5, 8–10. 

Specifically, the District informed Superintendent Lancaster and the Catholic 

school principals of its multi-year plan to change the District’s middle schools’ start 

times to later in the morning—to 8:40 a.m.—as well to change many of its elementary 

schools’ start times to earlier in the morning—to 7:50 a.m.  See Lancaster Aff. ¶ 8; 

MMSD, Frequently Asked Questions - School Start/Dismissal Times, supra; LeRoy 

Aff. Ex. 3 (District’s list of all start times for its schools for 2019–20, 2020–21, and 

2021–22 terms).18  The District adopted this plan after its review of “research studies” 

 
17 These Catholic schools are Our Lady Queen of Peace School, St. Dennis School, 

St. James School, and St. Maria Goretti.  Lancaster Aff. ¶ 5; see MMSD, Eligibility, supra. 

18 Also available at https://www.madison.k12.wi.us/files/www/uploads/updated-start-

times-fall-2018-final.pdf. 
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that “encourage later start times for middle [ ] schools” as a way to increase middle-

school students’ performance.  MMSD, Research On School Start Times.19  

Elementary-school students, the District’s research found, were not similarly affected 

by earlier start times, thus the District was willing to move many elementary schools’ 

start times to earlier in the day to accommodate a delay in its middle-school start 

times.  See MMSD, Frequently Asked Questions - School Start/Dismissal Times, 

supra.  Also as part of this plan, the District will begin to phase-in busing services for 

its middle-school students, MMSD, Eligibility, supra, as mentioned above, 

supra pp. 11–12. 

After discussing its plan, the District then stated at this meeting that St. Maria 

Goretti and another Catholic school, St. Dennis School, would not receive busing 

services for the 2020–21 term at their current start times, in order to accommodate 

the District’s plan.  Lancaster Aff. ¶¶ 8–9.  For St. Dennis School, the District stated 

that it would receive busing services 10 to 15 minutes earlier than the services that 

it receives for its current start time of 8:10 a.m.  Lancaster Aff. ¶¶ 7, 9. 

For St. Maria Goretti, however, the District stated that it would only receive 

busing services 70 minutes after the services it receives for its current start time of 

7:40 a.m.  Lancaster Aff. ¶ 10.  That is, under the District’s new plan, the District 

would only transport St. Maria Goretti students to school in time for an 8:50 a.m. 

start, necessarily requiring St. Maria Goretti to delay its current start to that time 

(and its current end time to 3:50 p.m.) in order to accommodate these students.  

 
19 Available at https://www.madison.k12.wi.us/changing-start-times-research. 
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Lancaster Aff. ¶ 10; Fr. Emerson Aff. ¶¶ 22–23.  Notably, the District did not state at 

this meeting—or in any other communications relevant to this case—that it could not 

meet its transportation obligations to St. Maria Goretti under Chapter 121 at 

St. Maria Goretti’s current start time.  Lancaster Aff. ¶¶ 14, 29; accord Fr. Emerson 

Aff. ¶ 35.  Rather, as soon became clear, the District required this change from 

St. Maria Goretti in order to keep its school-bus routes “paired” with a public school, 

thereby saving money on transportation expenses.  Lancaster Aff. ¶¶ 12–13.20  As one 

email from the District stated, “[w]ithout the time change,” St. Maria Goretti “can’t 

be paired and would require four additional single routes.”  Lancaster Aff. ¶ 13 & 

Ex. 1 at 4.  So far as St. Maria Goretti is aware, the District has not attempted to 

force any other school to change its start time by this substantial degree.  Lancaster 

Aff. ¶ 11; accord Fr. Emerson Aff. ¶ 27.  

As St. Maria Goretti subsequently informed the District, it refused to change 

its start and end times in this manner.  See infra pp. 17–18.  Indeed, such a change 

would devastate almost every aspect of the school, including St. Maria Goretti’s 

Catholic practices and other school operations discussed above.  Supra pp. 8–10; see 

infra Part I.B. (discussing further the extreme disruption of these practices and 

operations from a 70-minute change in start and end times).  And the alternative—

 
20 A “paired” bus route is a route run by a bus that transports one school’s students 

early in morning and then transports a second school’s students later in the morning.  

Lancaster Aff. ¶ 12.  So, to successfully pair a bus route, there must be a sufficient difference 

in start times between the two paired schools—one school must be an early-start school, and 

one school must be a late-start school.  Lancaster Aff. ¶ 12.  Paired routes save the District 

money on student transportation, due to the efficiencies of such an arrangement.  Lancaster 

Aff. ¶ 12. 
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that St. Maria Goretti simply keep its current start time and accept these students 

arriving 70 minutes after the start of the school day—is of course untenable.  

Fr. Emerson Aff. ¶ 26. 

4. The District Memorializes Its Refusal To Meet Its Chapter 121 

Obligations In A Proposed Memorandum Of Agreement And 

Elsewhere 

After the October 2018 meeting and until February 2020, Superintendent 

Lancaster and St. Maria Goretti attempted to work with the District to develop a 

solution that would enable St. Maria Goretti to substantially retain its current start 

time for the 2020–21 term, while still receiving busing services from the District 

under Chapter 121.  See Lancaster Aff. ¶¶ 15, 22.  Most significantly, Superintendent 

Lancaster proposed for consideration a reduction in St. Maria Goretti’s busing routes 

from four routes, which it currently receives, to three routes.  Lancaster Aff. ¶ 21.  

This proposed reduction would reduce the transportation costs to District, since it 

would unencumber one additional route.  Lancaster Aff. ¶ 21.  That said, this 

proposed reduction would burden St. Maria Goretti, both because its students would 

almost certainly spend more time on the bus and because those buses would be more 

crowded.  See Dulli Aff. ¶¶ 6–7; Lancaster Aff. ¶ 21; see generally Lancaster Aff. 

¶¶ 16, 20 (discussing other efforts of St. Maria Goretti).  These communications 

efforts—which included a July 2019 meeting with the District where St. Maria 

Goretti documented the harm that the District’s actions were causing and formally 

informed the District that it could not change its start and end times—ultimately 
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failed to resolve this issue.  Fr. Emerson Aff. ¶¶ 21–22, 24; see generally Lancaster 

Aff. ¶¶ 17–22 (describing this meeting). 

In February 2020, the District delivered a proposed “Memorandum of 

Agreement” to St. Maria Goretti and the Diocese to attempt to govern transportation 

for the 2020–21 term.  Lancaster Aff. ¶¶ 23–27; Lancaster Aff. Ex. 2.  In relevant 

part, this proposed Memorandum stated that, although “MMSD has provided 

transportation to [ ] students who attend SMG [i.e., St. Maria Goretti] in the past,” 

Lancaster Aff. Ex. 2 ¶ 1, “[d]uring the summer of 2019, it was agreed that due to a 

MMSD change in the start time for MMSD schools on the SMG route,” the Diocese 

and St. Maria Goretti “would assume responsibility for the provision of 

transportation services to SMG students.”  Lancaster Aff. Ex. 2 ¶ 1.21  This proposed 

Memorandum stated that this “agreement was made after [the Diocese and SMG] 

denied the MMSD services due to the time of the available routes.”  Lancaster Aff. 

Ex. 2 ¶ 1.  The proposed Memorandum continued that, “[i]n furtherance of this 

change, MMSD has agreed to provide pass-through payments for transportation 

services to [St. Maria Goretti students] from Badger Bus”—the private bus company 

 
21 It is unclear whether this statement in the proposed Memorandum refers to an 

alleged past agreement between the District and St. Maria Goretti or an agreement that 

would be made if St. Maria Goretti were to agree to the proposed Memorandum’s terms.  To 

be clear, St. Maria Goretti has never waived its rights under Chapter 121 to transportation 

provided and funded by the District for the upcoming 2020–21 term—even if such a waiver 

were possible under Chapter 121.  Fr. Emerson Aff. ¶ 32.  The Diocese has never purported 

to make such a waiver either.  Lancaster Aff. ¶¶ 24–25.   
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used by the District—which means that St. Maria Goretti “will reimburse MMSD for 

the full costs of the [ ] routes associated with SMG.”  Lancaster Aff. Ex. 2 ¶¶ 1, 3, 6.22 

The proposed Memorandum then calculated the costs of the “2020-2021 

transportation expenses attributable to and payable by SMG [to] include” $106,980 

for three bus routes (i.e., $35,660 per bus route), plus the “cost of fuel” for each bus.  

Lancaster Aff. Ex. 2 ¶ 5.  If, however, St. Maria Goretti School receives four bus 

routes, consistent with what it has received in the past, the proposed Memorandum 

calculated the cost to include $142,639 for the routes, plus the “cost of fuel” for each 

bus.  Lancaster Aff. Ex. 2 ¶ 5.  Of course, given that the proposed Memorandum stated 

that these costs “include” the costs just stated, the full cost of busing services could 

be higher.  Importantly, the District again did not state in its proposed Memorandum 

that it could not meet its obligations under Chapter 121 to provide and fund 

transportation to St. Maria Goretti’s students under an authorized method.  See 

Lancaster Aff. ¶ 29 & Ex. 2.  St. Maria Goretti rejected the proposed Memorandum 

via a letter delivered to the District later in February 2020.  Fr. Emerson Aff. ¶ 33 

& Ex. 1. 

After St. Maria Goretti delivered its letter rejecting the District’s proposed 

Memorandum, id., St. Maria Goretti had additional communications with the 

 
22 The proposed Memorandum stated that the Diocese would pay for transportation 

services for St. Maria Goretti.  Lancaster Aff. Ex. 2 ¶ 6.  However, the Diocese does not cover 

these costs for the Catholic schools within its boundaries, Lancaster Aff. ¶¶ 4, 27, especially 

because the District is required by state law to provide such services.  Therefore, St. Maria 

Goretti School would ultimately pay the District’s invoices if the proposed Memorandum were 

accepted.  Lancaster Aff. ¶¶ 4, 27; Fr. Emerson Aff. ¶ 31. 
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District.  In those communications, the District reaffirmed that it had reached its 

definitive position on this matter: The District will only provide and fund 

transportation services to St. Maria Goretti 70 minutes after its current start time, 

requiring the school to either substantially change its start and end times, despite 

the extreme disruption that this would entail, or (somehow) to accept that a 

substantial portion of its student body will arrive 70 minutes late to school each day. 

See Fr. Emerson Aff. ¶¶ 26, 34.  Or, alternatively, St. Maria Goretti must pay for 

school busing services itself, see id., despite the District’s Chapter 121 obligations.   

ARGUMENT 

I. St. Maria Goretti Is Entitled To A Temporary Injunction Requiring The 

District To Comply With Its Obligations Under Chapter 121 To Provide And 

Fund Transportation For St. Maria Goretti’s Students 

St. Maria Goretti is entitled to a temporary injunction from this Court, 

ordering the District to provide and fund transportation services to St. Maria 

Goretti’s students for the upcoming 2020–21 term on a reasonably uniform basis as 

the transportation provided to public-school students while this case proceeds to final 

judgment. 

Under Section 813.02 et seq., of the Wisconsin Statutes, a temporary 

injunction is proper when the movant shows: (1) a reasonable probability of success 

on the merits; (2) a lack of adequate remedy at law; (3) irreparable harm absent the 

temporary injunction; and (4) a balance of the equities in favor of temporary-

injunctive relief.  See Pure Milk Prods. Coop. v. Nat’l Farmers Org., 90 Wis. 2d 781, 

800, 280 N.W.2d 691 (1979) (“Pure Milk Prods. II”); Werner v. A.L. Grootemaat & 
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Sons, Inc., 80 Wis. 2d 513, 519–20, 259 N.W.2d 310 (1977); Wis. Stat. § 813.02(1).  

The balance-of-the-equities element requires the Court to weigh both the potential 

“injur[y]” to the plaintiff “during the litigation” if an injunction is denied, Wis. Stat. 

§ 813.02(1)(a), and the potential “damage[ ]” to the defendant “if the temporary 

injunction . . . is granted,” Wis. Stat. § 813.02(1)(b).  As the Supreme Court recognized 

long ago, “when the granting of the injunction will be of little or no injury to the 

defendant, and the refusal to grant it will be of great and irreparable damage to the 

plaintiff, courts usually grant the injunction pending the litigation.”  Pioneer Wood-

Pulp Co. v. Bensley, 70 Wis. 476, 36 N.W. 321, 323 (1888).   

This case merits temporary-injunctive relief because St. Maria Goretti has a 

significant likelihood of success on the merits of its claim that the District is violating 

Chapter 121.  Infra Part I.A.  Further, St. Maria Goretti lacks an adequate remedy 

at law to address this violation, and it will be irreparably harmed in numerous 

respects if the District is permitted to disregard its Chapter 121 transportation duties 

to St. Maria Goretti’s students while this case is pending.  Infra Part I.B.  Finally, 

the balance of the equities strongly weighs in St. Maria Goretti’s favor.  Infra Part I.B. 

A.  St. Maria Goretti Is Likely To Succeed On The Merits Since Chapter 

121 Plainly Requires The District To Provide And Fund Transportation 

To Its Students, Which The District Has Just As Plainly Refused To Do 

The District is a “city option” school district under Chapter 121 that has 

voluntarily “elected,” Wis. Stat. § 121.54(1)(b)–(c), to provide school-transportation 

services to students in kindergarten through eighth grade who are located more than 

one-and-a-half miles from their schools, see LeRoy Aff. Ex. 2 (MMSD, Policies and 
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Procedures § 5111); MMSD, Eligibility, supra; MMSD, Frequently Asked 

Questions - School Start/Dismissal Times.  Because the District has made such an 

election, it must comply with Chapter 121’s reasonable-uniformity doctrine, which 

mandates that the District provide “reasonable uniformity in the transportation” to 

public and private-school students.  Wis. Stat. § 121.54(1)(b); Hahner, 89 Wis. 2d at 

190.  This doctrine is both a “legislatively established lighthouse” guiding the 

interpretation of Chapter 121 as a whole, Vanko, 52 Wis. 2d at 217, and a rule 

explicitly expressed in Section 121.54(1)(b).  The District’s refusal to provide 

transportation services to St. Maria Goretti at its current start time of 7:40 a.m.—

stating instead that it will only transport students to St. Maria Goretti in time for an 

8:50 a.m. start, a full 70 minutes later—violates this bedrock Chapter 121 

requirement. 

1. The Legislature “established” Chapter 121’s reasonable-uniformity doctrine 

as a “lighthouse” to guide the interpretation of all of Chapter 121 and stated the 

doctrine expressly in Section 121.54(1)(b) itself.  Vanko, 52 Wis. 2d at 217; Wis. Stat. 

§ 121.54(1)(b).  This doctrine mandates that school districts provide “reasonable 

uniformity in the transportation furnished to the pupils, whether they attend public 

or private schools.”  Wis. Stat. § 121.54(1)(b).   

As relevant here, the reasonable-uniformity doctrine means that a school 

district must provide transportation of essentially “the same” value to all students, 

no matter the characteristics of the public or private school that the student attends.  
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See “Uniformity,” Oxford English Dictionary Online (Mar. 2020);23 Cartwright, 40 

Wis. 2d at 508; see generally State ex rel. Kalal v. Circuit Court for Dane Cty., 2004 

WI 58, ¶¶ 41–46, 271 Wis. 2d 633, 681 N.W.2d 110 (explaining that dictionaries are 

helpful sources of statutory interpretation).  So, if a school district provides 

transportation to its public-school students that allows them to arrive reasonably 

before the start of their school day, the district must provide like transportation to 

private-school students so that they too arrive reasonably before the start of their 

school day.  See Hahner, 89 Wis. 2d at 192 (holding that Chapter 121 “prevent[s] 

discriminatory treatment of pupils attending private schools in the transportation 

provided them”).  In other words, Chapter 121 does not grant school districts the 

power to disregard a private school’s start time by scheduling bus routes whenever 

the school district sees fit, since that would violate reasonable uniformity. 

Section 121.56 contains three clauses that confirm this understanding of the 

reasonable-uniformity doctrine, requiring school districts to furnish transportation of 

essentially the same value to private-school students as to public-school students, no 

matter the start time of the private school.  See Kalal, 2004 WI 58, ¶ 46 (looking to 

statutory “context” and “structure”). 

First, Section 121.56 states that the “district shall make and be responsible for 

all necessary provisions for the transportation of pupils, including establishment, 

administration and scheduling of school bus routes.”  Wis. Stat. § 121.56 (emphases 

added).  So, as relevant here, if a school district decides to transport all public and 

 
23 Accessed at https://www.oed.com/view/Entry/214383?redirectedFrom=uniformity. 
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private-school students by school bus, see Wis. Stat. § 121.55(1)(a), (e), the school 

district must schedule whatever bus routes are “needed” to transport private and 

public-school students to their respective schools with reasonable uniformity, see 

“Necessary,” Oxford English Dictionary Online (Mar. 2020).24  Chapter 121 does not 

afford the school district the discretion to refuse to schedule such needed routes.  See 

State v. Cox, 2018 WI 67, ¶ 11, 382 Wis. 2d 338, 913 N.W.2d 780 (holding that “shall” 

in statutory text is presumed mandatory). 

Second, Section 121.56 provides that the school district’s “transportation of 

public and private school pupils shall be effectively coordinated to insure [sic] the 

safety and welfare of the pupils.”  Wis. Stat. § 121.56 (emphases added); accord Wis. 

Const. art. I, § 23.  This means that “the same consideration of safety and welfare 

should apply to public and private students alike.”  Cartwright, 40 Wis. 2d at 506 

(emphases added); accord Morrissette v. De Zonia, 63 Wis. 2d 429, 440, 217 N.W.2d 

377 (1974) (holding that Section 121.54 “should be given a liberal interpretation to 

accomplish th[e] laudable purpose” of promoting “the safety and welfare of school 

children”); Wis. Const. art. I, § 23.  Thus, if student-welfare considerations compel a 

district to transport public-school students to their schools reasonably before the start 

of their school day—given that transportation after that time would obviously be 

detrimental to student learning, accord MMSD, Frequently Asked Questions - School 

Start/Dismissal Times—those exact same welfare considerations must apply to 

private-school students, see Cartwright, 40 Wis. 2d at 506.  Further, Section 121.56’s 

 
24 Accessed at https://www.oed.com/view/Entry/125629?redirectedFrom=necessary. 
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considerations are comprehensive: the District may consider only “safety” and 

“welfare” when scheduling bus routes for students.  See Hahner, 89 Wis. 2d at 191.  

The District may not, for example, schedule bus routes for private school students 

that violate reasonable uniformity in order to “save money.”  Id.; see also 61 Op. Atty. 

Gen. 240, 244 (1972); Wis. Dep’t. Pub. Inst, Transportation to Private Schools – 

Q&A.25  Indeed, “[t]he fact that the school district would save money by not 

transporting private school pupils [in a reasonably uniform manner] is a factor which 

bears no relationship to the safety and welfare of the pupils being transported to 

private schools.”  Hahner, 89 Wis. 2d at 191 (emphasis added). 

Third, Section 121.56 imposes a broad reporting requirement on private 

schools, requiring them, “upon the request of the public school officials,” to “supply 

all necessary information and reports” to aid a district in scheduling transportation. 

Wis. Stat. § 121.56 (emphasis added).  That comprehensive reporting requirement—

encompassing “each and every” piece of information needed by a district, see “All,” 

Oxford English Dictionary Online (Mar. 2020)26—necessarily includes any reports 

about the private school’s start time needed to schedule bus routes, indicating that 

districts must take cognizance of such times.  Indeed, a different Chapter 121 

provision, not directly relevant here, imposes a much narrower reporting 

requirement—requiring private schools to report only “the names, grade levels and 

locations of all pupils” eligible for transportation.  Wis. Stat. § 121.54(2)(b)4.  If the 

 
25 Available at https://dpi.wi.gov/sms/transportation/private-school-questions. 

26 Accessed at https://www.oed.com/view/Entry/5151?redirectedFrom=all. 
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reasonable-uniformity doctrine allowed a district to simply provide transportation for 

private-school students at whatever time it wished, irrespective of the private school’s 

start time, there would be no need for Section 121.56’s broad, all-necessary-

information-and-reports reporting requirement.  See See Kalal, 2004 WI 58, ¶ 46 

(interpreting statute in “context” and “in order to avoid surplusage”). 

The Court of Appeals’ decision in Hahner demonstrates the correct operation 

of both Chapter 121’s reasonable-uniformity doctrine and Section 121.56 in the 

context of a district refusing to provide transportation to a private school.  There, the 

Court of Appeals held that a school district’s refusal to provide busing services to 

Catholic school students during the public schools’ Spring Break, a week in which the 

Catholics schools were still in session, violated Chapter 121.  See 89 Wis. 2d at 193.   

Applying “the reasonable uniformity doctrine,” Hahner explained that a 

district “not transporting pupils to private schools during a week when the public 

schools are closed for vacation . . . would constitute an inconsistent and non-uniform 

application of the law,” and so was impermissible for that reason.  Id. at 190–92 

(citations omitted, emphasis added).  Further, looking to Section 121.56, the court 

explained that a district’s authority to “schedule” bus routes under this Section did 

not afford the district the power to “refus[e] to transport” students “to a parochial 

school on days when the public schools are to be closed.” Id. at 189, 193–94.  So, while 

Section 121.56 generally allows the district to “fix[ ] the time or times when the 

established bus routes are to operate,” those decisions are still subject to the 

reasonable-uniformity doctrine.  Id. at 189.  And, as already discussed above, Hahner 
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explained that a district may only consider “the safety and welfare of the pupils” when 

scheduling transportation under Section 121.56—not other considerations like cost.  

Id. at 191.  “The fact that the school district would save money by not transporting 

private school pupils . . . bears no relationship to the safety and welfare of the pupils 

being transported to private schools” and does not excuse noncompliance with 

reasonable uniformity.  Id. at 191. 

2. Here, the application of the foregoing Chapter 121 principles is 

straightforward and demonstrates that St. Maria Goretti is exceedingly likely to 

succeed on the merits of its Chapter 121 claims.   

The District has elected under Chapter 121 to provide transportation to public 

and private-school students, exercising its rights as a city-option district, and so it 

must comply with Chapter 121’s requirements.  See Wis. Stat. § 121.54(1)(b)–(c), 

(2)(c); LeRoy Aff. Ex. 2 (MMSD, Policies and Procedures § 5111); MMSD, Eligibility, 

supra; MMSD, Frequently Asked Questions - School Start/Dismissal Times.  Most 

importantly, this includes Chapter 121’s reasonable-uniformity requirement, 

mandating that the District provide transportation services to St. Maria Goretti’s 

students that are of essentially the same value as the services that it provides to its 

public-school students. 

The District has refused to comply with the reasonable-uniformity doctrine 

with respect to St. Maria Goretti for the fast-approaching 2020–21 term.  Specifically, 

the District provides and funds transportation services to its public-school students 

every year that ensure that they arrive reasonably before the start of their public 
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school’s school day—generally 7:50 a.m. for elementary schools or 8:40 a.m. for middle 

schools.  See MMSD, Bus Routes (Always Subject to Change), supra (providing school-

bus pick-up times for each school in the District); LeRoy Aff. Ex. 3 (District’s list of 

all start and end times for its schools); MMSD, Frequently Asked Questions - School 

Start/Dismissal Times, supra (“[b]us drop off times are usually 15 minutes before the 

start time”).  Yet the District has resolutely refused to provide and fund such 

transportation services for St. Maria Goretti’s students at their school’s start time of 

7:40 a.m.  Instead, the District will only transport these students to St. Maria Goretti 

in time for an 8:50 a.m. start, a full 70 minutes later.  This stark, discriminatory 

treatment of St. Maria Goretti’s students does not afford transportation of essentially 

the same value to these private-school students as is provided to the District’s public-

school students, thus it violates Chapter 121’s reasonable-uniformity doctrine.  Wis. 

Stat. § 121.54(1)(b); see Hahner, 89 Wis. 2d at 193. 

Indeed, the case here is directly controlled by Hahner.  There, a school district 

refused to schedule busing services for a Catholic school during a week when the 

public schools were not in session.  Hahner, 89 Wis. 2d at 187.  That refusal, the Court 

of Appeals held, “would constitute an inconsistent and non-uniform application of the 

law,” since the district did not deny transportation to public-school students for any 

week that they were in session.  See id. at 192 (citations omitted).  The same rule 

applies here.  The District has refused to provide busing services to St. Maria Goretti’s 

students that drops them off reasonably before the start of St. Maria Goretti’s school 

day—7:40 a.m.  Yet, the District provides busing services that drop off its own 
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students reasonably before the start of their schools’ school day—in general 7:50 a.m. 

or 8:40 a.m.  This is an “inconsistent and non-uniform application of the law.”  See 

Hahner, 89 Wis. 2d at 192 (citations omitted).   

While Hahner did explain that Section 121.56 allows districts to “schedule” the 

“times” when bus routes “are to operate,” the court held that such scheduling must 

still comply with “the reasonable uniformity doctrine.”  Id. at 189–90.  Thus, whatever 

“discretion” a school district has to schedule routes on the margins, that does not 

“extend[ ] to,” for example, “not transporting pupils to private schools during a week 

when the public schools are closed for vacation.”  Id. at 191.  So too here: whatever 

scheduling power the District has under Section 121.56, this does not allow the 

District to schedule routes for St. Maria Goretti’s students that arrive 70 minutes 

after the start of St. Maria Goretti’s school day, especially when the District’s own 

public-school students arrive reasonably before the start of their school day. 

 3. In various communications with St. Maria Goretti, the District has provided 

multiple purported justifications for its refusal to provide and fund transportation 

services of essentially the same value to St. Maria Goretti’s students, yet all are 

unpersuasive. 

First, and most prominently, the District has asserted that Chapter 121’s 

reasonable-uniformity doctrine gives it the power to simply force St. Maria Goretti to 

change its start time by 70 minutes in order to receive transportation services under 

this Chapter.  That is, the District appears to believe that it has the power, under the 

reasonable-uniformity doctrine, to condition its fulfillment of its Chapter 121 
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obligations to St. Maria Goretti on the school’s delaying of its start and end times by 

a substantial degree. 

The District’s view ignores Section 121.54’s text and turns the reasonable-

uniformity doctrine on its head.  This doctrine imposes the obligation on the District 

to ensure “reasonable uniformity in the transportation furnished to the pupils, 

whether they attend public or private school.”  Wis. Stat. § 121.54(1)(b); Vanko, 52 

Wis. 2d at 217.  It does not itself grant the District any power, especially the power 

to burden a Catholic school by forcing it to substantially change its start and end 

times.   

Indeed, the Legislature established the Districts powers in Section 120.12 of 

the Wisconsin Statutes, not Section 121.54.  Wis. Stat. § 120.12 (defining powers of a 

“common” school district); see Wis. Stat. § 120.44(2) (defining powers of “unified” 

school district by incorporating powers of a “common” school district).  Section 120.12 

grants the District the power to “[e]stablish rules scheduling the hours of a normal 

school day” for its public schools, but it does not grant a corresponding power with 

respect to private schools.  Wis. Stat. § 120.12(15); compare generally Wis. Stat. 

§ 115.001(3r) (defining “Private school”).  Had the Legislature intended to grant to 

school districts the power to change a private school’s start time, it would have said 

so explicitly in Section 120.12—not, somehow, implicitly in Chapter 121’s reasonable-

uniformity doctrine.  See Wis. Legislature v. Palm, 2020 WI 42, ¶ 53 (“the Legislature 

does not alter fundamental details of a regulatory scheme in vague terms or in 
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ancillary provisions”); Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 468 (2001) (“[a 

statute] does not . . . hide elephants in mouseholes”). 

All this aside, even if the District had the extreme power to force private 

schools to change their start times, the District’s exercise of that power here would 

cause grave harm to St. Maria Goretti by disrupting practices core to its Catholic 

mission and other essential operations.  See supra pp. 8–10; infra Part I.B.  Therefore, 

the District’s exercise of this purported power would not comply with Section 121.56’s 

requirement that it schedule transportation “to insure the . . . welfare of the pupils,” 

Wis. Stat. § 121.56, and so would still violate Chapter 121. 

Second, and relatedly, the District has asserted that the reasonable-uniformity 

doctrine allows it to force St. Maria Goretti School onto the same start-time schedule 

as every other school in the District.  As already noted immediately above, this view 

impermissibly contorts the District’s obligation under the reasonable-uniformity 

doctrine into a power of the District, which neither the text nor the logic of the 

doctrine support.  Regardless, the District’s position is demonstrably incorrect, 

because the public and private schools in the District do not have reasonably uniform 

start times.  For the upcoming 2020–21 term, elementary schools in the District start 

either at 7:50 a.m. or at 8:40 a.m., while the middle schools in the District will start 

at 7:35 a.m., 8:25 a.m., or 8:40 a.m.  LeRoy Aff. Ex. 3 (District’s list of all start and 

end times for its schools).  And for the 2021–22 term, the majority of the elementary 

schools will start at 7:50 a.m., with all the middle schools beginning at 8:40 a.m.  Id.  

Meanwhile, the other Catholic schools in the District that receive busing services 
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begin at 8:00 a.m. (St. James) and 8:10 a.m. (Our Lady Queen of Peace School, 

St. Dennis School).  Lancaster Aff. ¶ 7.  Given this manifest lack of uniformity, the 

District could not possibly justify forcing St. Maria Goretti—and only St. Maria 

Goretti, see supra p. 16—to change its start time from 7:40 a.m. to 8:50 a.m. in the 

name of uniformity. 

Third, the District appears to believe that it may refuse to provide 

transportation services to St. Maria Goretti’s students at its current start time in 

order to save money on transportation expenses.  Or, as one email from the District 

explained, “[w]ithout the time change,” St. Maria Goretti “can’t be paired [with 

another school] and would require four additional single routes,” Lancaster Aff. ¶ 13 

& Ex. 1—which routes would be more costly for the District.  But “[t]he fact that the 

school district would save money by not transporting private school pupils [in a 

reasonably uniform manner] is a factor which bears no relationship to the safety and 

welfare of the pupils being transported to private schools.”  Hahner, 89 Wis. 2d at 191 

(emphasis added).  Thus, the District cannot justify its failure to provide and fund 

transportation services under Chapter 121 to St. Maria Goretti on these grounds.27 

 
27 The District receives state transportation aid under Section 121.58 to offset some 

of the cost of fulfilling its Chapter 121 obligations.  See, e.g., MMSD, Preliminary Budget 

2019–20 at 72 (June 25, 2019) (providing line item for “Transportation State Aid,” valued at 

$240,936 for 2017–18), available at https://budget.madison.k12.wi.us/files/bpa/uploads/2019-

20-draft-preliminary-budget.pdf.  Any school district may lose such aid if “it willfully or 

negligently fails to transport all pupils for whom transportation is required under s. 121.54.”  

Wis. Stat. § 121.58(2)(am).  Further, it appears that the District will receive state 

transportation aid for the 2019–2020 term “in full as scheduled,” although it is no longer 

transporting students to and from school for the remainder of the term, due to the COVID-

19 pandemic.  See Wis. Dep’t Pub. Inst., SFS COVID-19 Update, supra (providing link to 

“DPI School Finance FAQ” document, with quoted material on p. 15 of the linked document). 
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Finally, the District has argued that Section 121.54(1)(b)’s reasonable-

uniformity doctrine relates only to the minimum distance that students must live 

from their schools in order to qualify for transportation.  For example, under the 

District’s view, if a city-option district provided transportation to public-school 

students who live at least one-and-a-half miles away from their schools, the district 

need only transport private-school students living at that same distance to completely 

satisfy Section 121.54(1)(b)’s reasonable-uniformity doctrine. 

That interpretation runs headlong into Chapter 121’s text, as well as binding 

decisions from the Supreme Court and the Court of Appeals.  Section 121.54(2)(c)—

which states that city-option school districts may “provide[ ]” transportation for “all 

or some of the pupils” in its boundaries—independently mandates that city-option 

districts ensure “reasonable uniformity in the minimum distance that pupils 

attending public and private schools will be transported.”  Wis. Stat. § 121.54(2)(c) 

(emphasis added); see Wis. Stat. § 121.54(1)(b); supra p. 3.  Section 121.54(1)(b)’s 

reasonable-uniformity doctrine does not contain that same “minimum distance” 

qualifier, plainly demonstrating that its scope extends beyond that requirement.  Wis. 

Stat. § 121.54(1)(b) (“there shall be reasonable uniformity in the transportation 

furnished to the pupils, whether they attend public or private schools”); see Kalal, 

2004 WI 58, ¶ 46 (“context” and “structure”); id. (“avoid surplusage”).  Indeed, 

artificially limiting the reasonable-uniformity doctrine in the manner that the 

District has suggested would conflict with both Vanko, which described this doctrine 

as a “legislatively established lighthouse” for the whole of Chapter 121, 52 Wis. 2d at 
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217, and Hahner, which applied the doctrine in a case having nothing to do with 

minimum distances, 89 Wis. 2d at 187.  And while language in one Court of Appeals 

decision appears to have endorsed the District’s reading, St. John Vianney, 114 Wis. 

2d at 155, that language was “extensive dicta,” St. Joan Antida High Sch. Inc. v. 

Milwaukee Pub. Sch. Dist., 919 F.3d 1003, 1021 (7th Cir. 2019) (Sykes, J., dissenting), 

that, again, conflicts with Section 121.54(1)(b)’s text and Vanko and Hahner’s 

controlling decisions. 

B. The Three Equitable Considerations Strongly Favor Temporary 

Injunctive Relief 

Beyond a likelihood of success on the merits, St. Maria Goretti also satisfies 

the equitable considerations necessary to merit temporary-injunctive relief.  For 

these equitable factors, the Court considers: (1) whether the moving party will suffer 

irreparable harm in the absence of a temporary injunction for which there is no 

adequate remedy at law, Werner, 80 Wis. 2d at 520; (2) whether the nonmoving party 

will suffer any irreparable harm if an injunction issues; and (3) whether the public 

interest favors the grant of an injunction, see Pure Milk Prods. II, 90 Wis. 2d at 800 

& n.14 (citing, among other authorities, previous edition of Wright & Miller, 11A Fed. 

Prac. & Proc. Civ. § 2942 (3d ed.)); see also Wis. Stat. § 813.02.  A temporary 

injunction that “does no more than preserve the status quo” between the parties is 

especially justified.  See Pure Milk Prods. Co-op v. Nat’l Farmers Org., 64 Wis. 2d 

241, 251, 263, 219 N.W.2d 564 (1974) (“Pure Milk Prods. I”); accord Werner, 80 Wis. 

2d at 520. 
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1. St. Maria Goretti will suffer serious irreparable harm absent temporary-

injunctive relief for which money damages would be inadequate.  See Werner, 80 Wis. 

2d at 520; Nettesheim v. S.G. New Age Products, Inc., 2005 WI App 169, ¶ 21, 285 

Wis. 2d 663, 702 N.W.2d 449.  Specifically, without an injunction, St. Maria Goretti 

would have to change its start and end times by 70 minutes to utilize the District’s 

offer of noncompliant busing services—since St. Maria Goretti obviously could not 

tolerate students arriving 70 minutes after the beginning of the school day—which 

changes would cause numerous irreparable harms.  Infra Part I.B.1.a.  Alternatively, 

if St. Maria Goretti did not change its start time, it would somehow have to pay for 

busing services itself, which it could not do without suffering additional irreparable 

harms.  Infra Part I.B.1.b.  Finally, the District’s violations of Chapter 121 have 

already cast a cloud over St. Maria Goretti, harming its reputation in the community, 

which is an independent irreparable harm.  Infra Part I.B.1.c. 

a. To begin, St. Maria Goretti cannot change its start and end times by 70 

minutes (either permanently or temporarily during this litigation) in order to benefit 

from the noncompliant busing services that the District is willing to offer.  That 

drastic change would disrupt activities that are core to St. Maria Goretti’s Catholic 

mission, which harms are presumed to be irreparable.  Christian Legal Soc’y v. 

Walker, 453 F.3d 853, 859 (7th Cir. 2006).  Further, this change would disrupt other 

vitally important school operations, which would also cause irreparable harm. 

As for its disruption to its religious activities, St. Maria Goretti School would 

no longer be able to begin its school day with Mass at 8:00 a.m., as it does three days 
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a week.  Fr. Emerson Aff. ¶¶ 14a, 25a; supra p. 8.  This early-morning time for Mass 

is necessary to allow parents and the parish community to worship with the students.  

Fr. Emerson Aff. ¶¶ 14a, 25a.  Additionally, simply postponing the Masses would 

cause other difficulties—for example, St. Maria Goretti holds adoration of the 

Eucharist, confessions, funeral Masses, and altar-decorating activities throughout 

any given weekday in its church building.  Fr. Emerson Aff. ¶ 25a. 

Further, because a late-start time would delay St. Maria Goretti’s dismissal 

time, this would severely compromise St. Maria Goretti’s religious-education classes 

for children who do not attend Catholic school.  Fr. Emerson Aff. ¶¶ 14b, 25b; supra 

p. 8.  Those classes occur twice each week in St. Maria Goretti’s school building.  

Fr. Emerson Aff. ¶¶ 14b, 25b.  These class sessions currently begin at 4:00 p.m. and 

end at 7:30 p.m., so a 70-minute delay would cause them to end far too late in the 

evening for these children.  Fr. Emerson Aff. ¶ 25b. 

Similarly, St. Maria Goretti’s youth-ministry programs for middle and high-

school students—which occur on the two weeknights when religious-education 

classes are held in the school building—would also be severely compromised.  

Fr. Emerson Aff. ¶¶ 14c, 25c; supra pp. 8–9.  Currently, these programs begin at 

6:30 p.m., which affords students the time to return home from school, complete their 

homework, and eat dinner with their families before attending.  Fr. Emerson 

Aff. ¶ 25c.  The delayed start and end times would prevent that important scheduling 

and cause the program to end too late in the evening.  Fr. Emerson Aff. ¶ 25c. 
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Moving to the disruption to other vitally important school operations, late start 

and end times would upend St. Maria Goretti’s school-day schedule.  Young Aff. ¶¶ 4–

6; supra p. 9.  In St. Maria Goretti’s experience, their elementary-school students 

tend to wake earlier in the morning than their middle-school students and, in general, 

perform better earlier in the day.  Young Aff. ¶ 5.  Accordingly, St. Maria Goretti 

teaches its elementary students their “core” subject areas earlier in the day to utilize 

these students’ high-productive time; it then teaches all other subject areas to these 

students later in the day.  Young Aff. ¶ 5.  Therefore, a late start time for these 

elementary-school students could negatively affect their performance, especially late 

in the afternoon when they become tired and unfocused.  See Young Aff. ¶ 5.  Indeed, 

the ability of elementary-school students to focus earlier in the day is why the District 

was willing to move its elementary-school start times earlier in order to accommodate 

the delay of its middle-school start times.  Supra p. 15; accord Young Aff. ¶¶ 5–6.  

With its middle-school students, St. Maria Goretti takes the opposite teaching 

approach: those students’ core subject areas are taught later in the day, with all other 

subject areas taught earlier in the day.  Young Aff. ¶ 6.  This is how St. Maria Goretti 

accommodates these students’ tendency to be more alert later in the day, Young 

Aff. ¶ 6, which, again, was the same concern that motivated the District to delay its 

middle-school start times in the first place, supra pp. 14–15; accord Young Aff. ¶ 6. 

Additionally, in the winter months, late start and end times would force 

St. Maria Goretti’s students to arrive at their bus stops after school in the dark, which 

is particularly dangerous for the younger-aged children.  Fr. Emerson Aff. ¶ 25d.   
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Next, late start and end times would negatively impact St. Maria Goretti’s 

sports program for its students in fifth through eighth grade.  Fr. Emerson 

Aff. ¶¶ 15a, 25e; supra pp. 9–10.  St. Maria Goretti has fall, winter, and spring sports, 

with team practices twice each week.  Fr. Emerson Aff. ¶¶ 15a, 25e.  Because of the 

large number of teams, St. Maria Goretti must begin practices at 3:00 p.m. so that no 

practice ends later than 8:30 p.m.  Fr. Emerson Aff. ¶ 25e.  This schedule is necessary 

to provide students with enough time at home after school with their families and to 

complete homework.  Fr. Emerson Aff. ¶ 25e.  Late start and end times would either 

force these practices to extend past 8:30 p.m., or force St. Maria Goretti to cancel some 

practices.  See Fr. Emerson Aff. ¶ 25e.   

Late start and end times would also cripple St. Maria Goretti’s early-childhood 

program for three- to four-year-old children.  Fr. Emerson Aff. ¶¶ 15b, 25f; see supra 

p. 9.  This program begins shortly after St. Maria Goretti’s current start time and 

ends just prior to the lunch period for its students.  Fr. Emerson Aff. ¶ 25f.  A delayed 

start would require St. Maria Goretti to delay the start of this program and extend it 

through lunch.  Fr. Emerson Aff. ¶ 25f.  However, St. Maria Goretti does not have the 

physical space or the support staff necessary to do this, as it would require providing 

lunch for these children in addition to its students.  Fr. Emerson Aff. ¶ 25f.   

Also related to St. Maria Goretti’s lunch schedule, late start and end times 

would significantly undermine the structure it has put in place for serving lunch to 

students and cleaning up after lunch.  Fr. Emerson Aff. ¶¶ 15c, 25g; see supra p. 9.  

Currently, five parent and family volunteers help to serve and clean up after lunch, 
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often donating the time that they have over their own lunch hour provided by their 

employers.  Fr. Emerson Aff. ¶¶ 15c, 25g.  This arrangement makes these parent and 

family members an intimate part of the school by, for example, allowing them to 

observe their children in the school setting, see how the teachers interact with their 

students, and learn who their students eat lunch with.  Fr. Emerson Aff. ¶ 25g.  Late 

start and end times would cause a later lunch time, meaning that these volunteers 

would likely no longer be able to donate their own lunch hours to assist the school or 

benefit from this relationship with the school.  Fr. Emerson Aff. ¶ 25g. 

Finally, late start and end times would disrupt many of the St. Maria Goretti 

families’ home and work schedules, since their students would have to leave for, and 

arrive home from, school 70 minutes later than they currently do.  Fr. Emerson Aff. 

¶ 25h.  Unsurprisingly, these families have come to rely on St. Maria Goretti’s current 

start and end times to structure their own home and work schedules, thus these 

families would have to change these schedules if St. Maria Goretti’s times changed to 

such a significant degree.  Fr. Emerson Aff. ¶ 25h.   

b. Next, St. Maria Goretti could not avoid suffering irreparable harm by simply 

paying for busing services itself during the pendency of this litigation.  Accord Stuller, 

Inc. v. Steak N Shake Enterprises, Inc., 695 F.3d 676, 679 (7th Cir. 2012) (recognizing 

that the movant’s “failure to secure a readily available” remedy defeats the movant’s 

irreparable-harm showing). 

Under the District’s proposed Memorandum of Agreement, the cost to 

St. Maria Goretti for transportation for the 2020–21 term would be at least $142,639 
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for four bus routes—the number of routes that St. Maria Goretti currently receives—

plus the cost of fuel for each bus.  Lancaster Aff. Ex. 2 ¶ 5; Fr. Emerson Aff. ¶¶ 30, 

48; Dulli Aff. ¶ 6.  Even assuming that the total cost for transportation was $142,639 

(which is necessarily an underestimate, since St. Maria Goretti must at least also pay 

unspecific fuel costs), paying this cost would impose grave irreparable harm on 

St. Maria Goretti either by lowering student enrollment, forcing painful decreases in 

operating budgets, or both. 

Lowered-student-enrollment harms. St. Maria Goretti’s paying for 

transportation services itself, rather than receiving them at no cost under 

Chapter 121, would likely lower its student enrollment, causing irreparable harm.  

See State ex rel. Reynolds v. Nusbaum, 17 Wis. 2d 148, 156, 115 N.W.2d 761 (1962) 

(recognizing that Chapter 121’s transportation services provide “a benefit to [ ] 

parochial schools” “through increased enrollment”). 

St. Maria Goretti School’s revenue comes from contributions from St. Maria 

Goretti Church and from student tuition.  Fr. Emerson Aff. ¶ 38.  The contributions 

from St. Maria Goretti Church are drawn from its Sunday offerings, which are, in 

general, the donations made by those who attend Mass at St. Maria Goretti Church 

each Sunday.  Fr. Emerson Aff. ¶ 40.  St. Maria Goretti School cannot simply increase 

the revenue it receives from the Sunday Offerings, since they also fund essential 

operations at St. Maria Goretti Church and are gifts made by independent third 

parties—namely St. Maria Goretti Church attendees.  Fr. Emerson Aff. ¶ 41. 
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Therefore, the only way that St. Maria Goretti School could increase its 

revenue to cover the cost of transportation services would be to raise student tuition 

in the coming years.  Fr. Emerson Aff. ¶ 42.  Currently, each family with a student 

at St. Maria Goretti pays and average of $4,488 per student in tuition.  Fr. Emerson 

Aff. ¶ 39.  (The average cost is provided since families may receive discounted tuition 

rates for various reasons.  Fr. Emerson Aff. ¶ 39.)  With a current enrollment of 

approximately 400 students and an estimated transportation cost of $142,639, 

St. Maria Goretti School would have to raise its tuition by $356.60/student, or about 

8%, in the coming years.  Fr. Emerson Aff. ¶ 42.28 

This tuition increase would likely cause students to unenroll from St. Maria 

Goretti School and to enroll in some other school, due to a lack of financial resources.  

Fr. Emerson Aff. ¶ 44.  Indeed, the very risk of such a tuition increase due to school 

busing is alone likely to cause families to reconsider enrolling their students in 

St. Maria Goretti.  Accord Fr. Emerson Aff. ¶ 44.  This reduction in enrollment would, 

in turn, ultimately require an even greater increase in tuition to cover the cost of 

transportation for the remaining enrolled students.  Fr. Emerson Aff. ¶¶ 42, 44.  

Further, this tuition increase would likely prohibit new families from enrolling their 

children in St. Maria Goretti for the first time, due to financial-resource strains.  

Fr. Emerson Aff. ¶ 45.   

 
28 Further, St. Maria Goretti School must already annually increase its tuition by 

about 4%–6% each year to cover cost-of-living raises for staff, inflation, and the like.  

Fr. Emerson Aff. ¶ 43. 
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Forcing students out of St. Maria Goretti for the 2020–21 term (or prohibiting 

new families from joining St. Maria Goretti for this year) due to a forced tuition 

increase causes numerous forms of irreparable harm to St. Maria Goretti School. 

For example—and most importantly—a reduced enrollment compromises 

St. Maria Goretti’s mission to provide a high-quality Catholic education to its 

students.  Fr. Emerson Aff. ¶ 46a; accord Christian Legal Soc’y, 453 F.3d at 859.  

Additionally, forcing students out of St. Maria Goretti School irreparably harms 

relationships that St. Maria Goretti Church has with those students and their 

families.  Fr. Emerson Aff. ¶ 46b.  St. Maria Goretti School’s families often attend 

and contribute both spiritually and materially to St. Maria Goretti Church.  

Fr. Emerson Aff. ¶ 46b.  If these families no longer have a student at St. Maria Goretti 

School, they are more likely to stop these vital contributions.  Fr. Emerson Aff. ¶ 46b.  

Relatedly, these students will not become part of the alumni base of St. Maria Goretti 

School, meaning that, when they reach maturity, they will almost certainly not 

contribute to the school in the future or enroll their own children in the school.  

Fr. Emerson Aff. ¶ 46c. 

Decrease-in-operating-budget harms. If, either as an alternative or in addition 

to raising tuition, St. Maria Goretti were to cut its operating budget in the coming 

terms to pay for the cost of school transportation, this would still cause irreparable 

harm.  See Stuller, 695 F.3d at 680 (holding that franchisor forcing franchisee to 

undergo “significant change to its business model” was “irreparable harm”).  Such 

cuts would reduce St. Maria Goretti’s educational and religious programming for its 
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students and, potentially, cause St. Maria Goretti to reduce its staff—all of which 

would compromise St. Maria Goretti’s mission to provide high-quality Catholic 

education to its students.  Fr. Emerson Aff. ¶ 47; see Stuller, 695 F.3d at 680. 

St. Maria Goretti cannot remedy either the student-enrollment or budget-cuts 

harms after they are inflicted, thus they are irreparable.  St. Maria Goretti only has 

one chance to further its mission each term by providing high-quality Catholic 

education to its students.  Accord Christian Legal Soc’y, 453 F.3d at 859.  It cannot 

turn back the clock if the District ultimately reimburses it for transportation costs 

after a term commences.  So, even if the District reimbursed St. Maria Goretti for its 

transportation costs for a given term, the harms from any tuition increases and/or 

from the cuts to its operating budget would remain.  Students would still have 

transferred from St. Maria Goretti to another school, and/or St. Maria Goretti would 

still have made these painful budget cuts.  Neither are these irreparable harms 

limited to the upcoming 2020–21 term: the District’s proposed Memorandum provides 

for an “annual percentage increase” for the cost of busing for the years after 2020–21, 

indicating that the District does not intend to fulfill its transportation obligations for 

any future term.  See Lancaster Aff. Ex. 2 ¶ 5. 

c. Finally, the cloud that the District’s actions have put over St. Maria Goretti 

is an additional irreparable harm to its reputation in the community.  See Stuller, 

695 F.3d at 680.  Because of the District’s refusal to honor its statutory obligations, 

St. Maria Goretti cannot offer its families the certainty that they deserve about 

whether their students will receive transportation services for the upcoming term, or 
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what the nature of those services will be—for example, whether St. Maria Goretti 

will receive four bus routes, consistent with what it has received in the past, or three 

bus routes.  Fr. Emerson Aff. ¶ 48; Dulli Aff. ¶ 6.  Many St. Maria Goretti families 

have no alternative to the transportation services that St. Maria Goretti has received 

in the past, given these families’ work-related and familial obligations, which 

magnifies the harm of such uncertainty to these families.  Fr. Emerson Aff. ¶ 49.  As 

a result of this uncertainty, some families may opt to enroll their students elsewhere, 

while other families investigating St. Maria Goretti for the first time may decline to 

enroll their students, even if St. Maria Goretti ultimately does secure alternative 

transportation for the 2020–21 term.  Fr. Emerson Aff. ¶ 50; accord Reynolds, 17 Wis. 

2d at 156.  Thus, the cloud that the District has put over St. Maria Goretti will likely 

drive families away permanently, no matter the ultimate resolution of the 

transportation dispute at hand.  Fr. Emerson Aff. ¶ 50.  And while St. Maria Goretti 

intends to take steps to secure alternative transportation for the 2020–21 term, and 

it has promised its families that it will find a way to obtain busing despite the 

District’s refusal to comply with its Chapter 121 obligations, this only increases the 

likelihood that it will suffer the numerous irreparable harms just detailed above.  

Fr. Emerson Aff. ¶ 51. 

2. The District, in contrast, would suffer no harm if the Court issued 

temporary-injunctive relief to St. Maria Goretti that required the District to honor its 

Chapter 121 obligations during the pendency of this suit.  The Legislature establishes 

the duties of government entities like the District, which are mere “creatures of the 
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state legislature,” Madison Teachers, Inc. v. Walker, 2014 WI 99, ¶ 89, 358 Wis. 2d 

1, 851 N.W.2d 337, thus the District cannot suffer any harm from simply complying 

with an order to satisfy its statutory duties, including its duties under Chapter 121.  

This lack of legally recognized harm to the District persists even if the Court’s 

temporary-injunction order would ultimately cause the District to expend more 

money, since “sav[ing] money . . . bears no relationship” to the District complying 

with its duties under Chapter 121.  Hahner, 89 Wis. 2d at 191.29  Indeed, the District 

has provided dedicated busing to St. Maria Goretti under Chapter 121  since at least 

1983 and up through the current term, supra pp. 13–14, thus a temporary injunction 

would “do[ ] no more than preserve the status quo,” making it especially justified 

here, see Pure Milk Prods. I, 64 Wis. 2d at 251, 263; accord Werner, 80 Wis. 2d at 520. 

3. Finally, the public interest favors the Court granting temporary-injunctive 

relief to St. Maria Goretti, enforcing Chapter 121 during the pendency of this 

litigation.  “There is always a public interest in prompt execution of [valid laws],” 

Nken v. Holder, 556 U.S. 418, 436 (2009); see also Abbott v. Perez, 138 S. Ct. 2305, 

2324 & n.17 (2018), like the provisions of Chapter 121.  Indeed, this fundamental 

public interest is especially powerful here, since Chapter 121 fulfills the particularly 

 
29 Moreover, St. Maria Goretti already takes a number of steps to reduce 

transportation costs for the District, in the spirit of good citizenship.  For example, it does 

not assert its right to transportation during the first week of its school year, when the District 

schools are not in session, Fr. Emerson Aff. ¶ 17; Hahner, 89 Wis. 2d at 193; it ends its school 

year one week before the public schools, eliminating the need for an additional week of 

busing, Fr. Emerson Aff. ¶ 19; and it keeps its Spring Break aligned with the Spring Break 

of the public schools in the District in part to reduce these costs, Fr. Emerson Aff. ¶ 18. 
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“laudable purpose” of promoting the “safety and welfare of school children.”  

Morrissette, 63 Wis. 2d at 440. 

II. Alternatively, And For The Same Reasons, St. Maria Goretti Is Entitled To A 

Writ Of Mandamus Requiring The District To Provide And Fund 

Transportation For St. Maria Goretti’s Students Under Chapter 121 

The Court issuing a writ of mandamus is appropriate where a plaintiff shows: 

(1) that it possesses a “clear legal right,” (2) that a government actor has violated a 

“positive and plain duty” under the law, (3) that this violation causes “substantial 

damages,” and (4) that “no other adequate remedy at law” exists.  See Voces De La 

Frontera, Inc. v. Clarke, 2017 WI 16, ¶ 11, 373 Wis. 2d 348, 891 N.W.2d 803 (citations 

omitted); see generally Wis. Stat. §§ 783.01 et seq., 801.02(5).  The elements of 

mandamus relief largely overlap with the elements of temporary-injunctive relief.  

Compare Voces, 2017 WI 16, ¶ 11, with Pure Milk Prods. II, 90 Wis. 2d at 800.  

Therefore, St. Maria Goretti is alternatively entitled to a writ of mandamus, ordering 

the District to provide and fund transportation services to its students under 

Chapter 121, for much the same reasons that it is entitled to temporary-injunctive 

relief.  Supra Part I.  Indeed, the Court of Appeals has recognized that a writ of 

mandamus is an appropriate remedy for Chapter 121 violations.  Hahner, 89 Wis. 2d 

at 183, 194. 

Here, St. Maria Goretti and its students have a “clear legal right” to receive 

transportation services provided and funded by the District on the same, reasonably 

uniform basis that the District provides to its public-school students.  See Voces, 2017 

WI 16, ¶ 11; supra Part I.A.  The District has infringed that right—violating its 
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“positive and plain” duties under Chapter 121—by refusing to provide busing services 

to St. Maria Goretti’s students that drops them off reasonably before the start of their 

school day, which are the services that the District provides to its own students.  See 

Voces, 2017 WI 16, ¶ 11; supra Part I.A.  And while, as Hahner recognized, 

Section 121.56 affords the District some discretion in scheduling routes, that limited 

discretion does not enable the District to violate reasonable uniformity or otherwise 

foreclose the Court from ordering mandamus relief.  89 Wis. 2d at 189, 191, 194.  

Finally, the District’s actions are causing “substantial damages” to St. Maria Goretti, 

for which no legal remedy exists.  See Voces, 2017 WI 16, ¶ 11; supra Part I.B. 

CONCLUSION 

This Court should grant this Motion For A Temporary Injunction Or, 

Alternatively, For A Writ of Mandamus, ordering the District to provide 

transportation services to St. Maria Goretti for the upcoming 2020–21 term that 

comply with Chapter 121.  Given that the District has previously provided four bus 

routes to St. Maria Goretti, including in the current 2019–20 term, St. Maria Goretti 

believes that a temporary-injunction or mandamus order that requires the District to 

provide four bus routes for the 2020–21 term would best comport with Chapter 121 

and would most fully preserve the status quo, pending this Court’s final disposition 

of this case. 
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